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Deportation, or, as it is now euphemistically known, “removal,” is the process by which 

immigrants are expelled by US Immigration and Customs Enforcement (ICE), an agency of 

Homeland Security. In theory, only non-US citizens are subject to US immigration laws. In 

practice, throughout history there have been examples of US citizens, particularly those of 

Chicano/a descent along the US-Mexican border, that have been erroneously deported. US 

immigration law refers to noncitizens as “aliens.” The term “illegal alien” is often used in the 

media and by politicians, to dehumanize noncitizens without legal status. Here we avoid using 

the term “alien”; instead we refer to non-US citizens as “immigrants” or “noncitizens” and 

specify, where appropriate, their legal status. For example, lawful permanent residents (LPRs) 

are noncitizens with permission to remain indefinitely in the United States and eventually 

become citizens.  

Deportation Law under IIRIRA 

In 1996 the United States enacted the Illegal Immigration Reform and Immigrant 

Responsibility Act (IIRIRA). IIRIRA altered the basic framework under which persons were 

deported. Originally, noncitizens were placed into deportation or exclusion proceedings. 

Deportation proceedings were for persons who had made an “entry,” either legally or 

surreptitiously. Exclusion proceedings were for persons technically “at the border.” In reality, the 

latter were often physically in the United States but treated as though they were seeking an entry. 

This gave them limited rights. 



Electronic copy available at: http://ssrn.com/abstract=2007306

IIRIRA reconfigured this system so that now all noncitizens are placed into removal 

proceedings. Yet the law still applies two sets of rules to two categories of respondents (persons 

in proceedings): (1) those who have been inspected and admitted and (2) those who have not. 

This subtle change had a major impact on so-called illegal border-crossers. In the past, persons 

who crossed the border would have made an entry and been ensured constitutional due process 

under the grounds of deportability. The government had the burden to show why they were 

deportable. Now these respondents are subject to grounds of inadmissibility because they have 

not been inspected and admitted. The burden of proof is on them to show why they are not 

deportable. This has disproportionately affected Chicano/as living and working along the border. 

Consider the impact of these changes on different imaginings of the border, from the perspective 

of both the US government, which sees it as a strict line of demarcation, and migrant workers, 

who see it as more fluid, particularly in the context of US-Mexican relations and the push and 

pull of US immigration policy. 

IIRIRA also facilitated the deportation of noncitizens with criminal convictions. The 

definition of “aggravated felony” was expanded to include a long list of offenses. Aggravated 

felons are ineligible for most forms of relief from removal. The new grounds were made 

retroactive so that a lawful resident who committed an offense that was not an aggravated felony 

at the time can now be deported under this ground. Historically, the law provided generous 

waivers to all but the most serious offenders if they could show that the positive equities of their 

case outweighed the negative. The old system gave substantial weight to the strength of a 

person’s ties to the United States. IIRIRA largely eliminated judges’ discretion. It replaced old 

forms of relief with new forms for which it was more difficult to qualify. Seven-year suspension 

of deportation for non-LPRs was replaced with ten-year cancellation of removal, requiring a 



showing of ten years of continuous residence and exceptional and extremely unusual hardship to 

a qualifying US citizen or LPR relative. Section 212(c) relief, which provided a generous waiver 

for LPRs with criminal convictions, was replaced with LPR cancellation of removal, 

disqualifying all aggravated felons and barring respondents with relatively minor convictions 

committed within the first seven years of their residency. Finally, IIRIRA eliminated federal 

court review of most discretionary denials of relief.   

Deportation Cases 

At the dawn of the twenty-first century, matters looked grim for immigrants with old 

convictions. Then, in 2001, the Supreme Court decided INS v. St. Cyr, resurrecting §212(c) relief 

for certain immigrants convicted prior to enactment of the 1996 reforms. Section 212(c) of the 

Immigration and Nationality Act (INA), which IIRIRA repealed, had allowed an LPR with seven 

years of continuous residence to ask the judge to waive deportation for all but the most serious 

crimes. The Court found that without unmistakably clear language from Congress, it would not 

read the repeal as applying retroactively to persons who had entered a plea in reliance on the 

availability of §212(c) relief. The case also established that noncitizens with orders of removal 

could ask district courts to review the legality of these orders on a “writ of habeas corpus.” 

Habeas corpus allows a petitioner to challenge unlawful government detention and other abuses 

of executive authority in district court. Where Congress did not clearly state that it intended to 

eliminate habeas review, the Court would not read IIRIRA as having done so. 

The Court’s decision opened the federal courts’ doors to other noncitizens deported or 

detained because of erroneous application of the immigration laws; it also laid the groundwork 

for habeas challenges brought by detainees held in US custody outside the United States. In 

2008, in Boumediene v. Bush, the Supreme Court found that an accused enemy combatant held at 



the US-controlled Guantánamo Naval Base in Cuba could bring a habeas action challenging his 

detention, even though he was outside US territory. The Court emphasized that habeas 

safeguards individual liberty against abuses of executive power. The case is likely to have 

implications for others held at Guantánamo, which has included both Haitian and Cuban 

refugees. 

In 2010, in Padilla v. Kentucky, the Supreme Court ruled that a criminal lawyer’s failure 

to advise a client on the immigration consequences of a guilty plea would amount to ineffective 

assistance of counsel if the client were prejudiced by the lawyer’s conduct. The Court found that 

where the immigration statute was clear that any drug conviction would result in automatic 

deportation, the attorney had a duty to give the client correct advice regarding the immigration 

consequences of a guilty plea. The Court concluded that, “deportation is an integral part—

indeed, sometimes the most important part—of the penalty that may be imposed on noncitizen 

defendants who plead guilty to specified crimes.” Therefore, accurate advice is essential at the 

plea stage. While providing an avenue for immigrants in deportation proceedings to have their 

convictions set aside, it was unclear whether this decision would allow persons with final orders 

to have their immigration cases reopened. 

Detention Cases 

Since 2001 the Supreme Court has decided several important habeas cases involving 

immigrants challenging the lawfulness of their detention. The first case, Zadvydas v. Davis, a 

2001 decision, involved noncitizens with final orders of removal facing a lifetime in detention. 

The INA provides that persons ordered removed can not be released during the first ninety days 

after their removal order becomes final (“the removal period”). It also provides that a noncitizen 

“may be detained beyond the removal period.” The INS interpreted this language to mean that 



noncitizens posing a flight risk or danger to the community could be detained indefinitely. The 

provision applied to persons inspected and admitted, such as Zadvydas, as well as to persons 

who had never been lawfully admitted, such as Cubans paroled into the United States in 1980 

during the Mariel Boatlift (“marielitos”). Although physically in the United States, they were 

treated as though legally they were still “at the border.” 

In Zadvydas, the Court limited a noncitizen’s post–“removal period” detention to a period 

reasonably necessary to carry out his deportation, finding that where removal was no longer 

reasonably foreseeable, continuing detention was not allowed. It limited its holding to 

noncitizens who had been admitted, stating that noncitizens who had never been lawfully 

admitted would present a different situation. In 2005, however, in Clark v. Martinez, the Court 

extended Zadvydas to two Mariel Cubans who had never been admitted. It found that the statute 

authorizing detention beyond the removal period treated these two categories identically; there 

was no basis for reaching different results. 

In Demore v. Kim, in 2003, the Court upheld IIRIRA’s mandatory detention rules for 

certain immigrants with criminal convictions, ruling that the government could detain a 

noncitizen during the brief period necessary for his removal proceedings. 

Aggravated Felony Cases 

Given the consequences attached to aggravated felonies, the Supreme Court has narrowly 

construed the definition in several cases. For example, the aggravated felony definition includes 

“a crime of violence (as defined in [the federal criminal statute]) for which the term of 

imprisonment [is] at least one year.” In 2004, in Leocal v. Ashcroft, the Court concluded that a 

driving under the influence (DUI) conviction causing serious bodily injury was not a “crime of 

violence” because it did not involve the use of physical force against another or a substantial risk 



that such force “may be used.” The Court, analyzing the “crime of violence” definition in the 

federal criminal statute, interpreted “use” in the definition to mean the active employment of 

force, not simply accidental or negligent conduct. The Florida DUI statute did not require any 

mental state with respect to the use of force, thus reaching persons who were simply negligent. 

The Court left open whether reckless use of force could qualify as a crime of violence. 

In Carachuri-Rosendo v. Holder, the Court interpreted the aggravated felony ground for 

“drug trafficking crimes,” concluding that it did not apply to a second conviction of simple 

possession of a controlled substance where the state had not sought to enhance the criminal 

penalty based on the first crime. The aggravated felony definition includes “a drug trafficking 

crime (as defined in Section 924(c) of Title 18).” Section 924(c) defines a “drug trafficking 

crime” as any felony punishable under the Controlled Substances Act. 

Deportation Legislation 

In 1986 Congress adopted the Immigration Reform and Control Act (IRCA). The law, 

known in the Latino/a community as legalización or amnistía, coupled employer sanctions 

against hiring undocumented workers with the legalization of undocumented persons present 

since before 1982 (as well as certain seasonal agricultural workers, or SAWS). Because 

sanctions could discourage employers from hiring workers who “looked” Mexican, IRCA also 

included provisions protecting legal residents from employment discrimination. The number of 

undocumented persons continued to grow, however, leading to new calls for tighter border 

security, particularly after 9/11, when anti-immigrant groups reimagined the Mexican border as a 

staging ground for terrorism and illegal border crossers as potential terrorists. 

In May 2007, the Bush administration and a bipartisan group of US senators announced 

that they had struck a “grand bargain” to overhaul the immigration system. The Secure Borders 



Act not only would create a pathway to residency (“Z status”) for the estimated 12 million 

undocumented workers in the United States but would replace the current immigration system, 

largely based on family reunification, with one that would award points to potential immigrants 

based on their skills, language proficiency, family ties, and education. The provisions granting Z 

status would not go into effect, however, until Homeland Security certified that specific 

measures had been taken to secure the US borders. Foes of immigration immediately criticized 

the proposal’s pathway to residency as an “amnesty” that would “reward lawbreakers.” Although 

the bill came to the Senate floor for a vote, it was unable on two separate occasions to secure the 

sixty votes needed (“cloture vote”) to break a Republican filibuster. Many observers attributed 

the bill’s failure to opposition by first-time activists who, spurred on by talk-show radio and 

news personalities like Rush Limbaugh, Sean Hannity, and Bill O’Reilly, flooded Senate offices 

with calls opposing the legislation, literally shutting down the Senate switchboard. 

Although President Obama was elected with overwhelming support from Latino/as, 

Comprehensive Immigration Reform (CIR) was not a top priority until shortly before the 2010 

midterm elections. On 1 July 2010, in his first televised speech on immigration, Obama called on 

Congress to submit a proposal for comprehensive reform. In September, just days before the 

Senate adjourned for the midterm elections, Senators Robert Menendez (D-NJ) and Patrick 

Leahy (D-VT) introduced the Comprehensive Immigration Reform Act of 2010, which closely 

tracked previous legislation. Senate Majority Leader Harry Reid (D-NV), who faced a tough 

reelection in a state with a large and growing Latino/a population, attempted to attach a 

Development, Relief and Education for Alien Minors Act (DREAM Act) amendment to the 

military spending bill pending in the Senate. The amendment would have offered a pathway to 

citizenship to young men and women whose parents had brought them to the United States 



illegally as children, granting conditional residency to candidates who attended college or the 

military for two years and permanent residency if, after six years, they could demonstrate “good 

moral character.” Although Reid’s effort failed, he won reelection largely thanks to Latino/a 

voters. The Senate maintained its Democratic majority, but the House of Representatives shifted 

to Republican control, lessening the prospects for immigration reform in the new Congress. The 

last-minute reintroduction in 2010 of CIR and the DREAM Act graphically illustrated a 

recurring paradox in American politics: the Democratic leadership’s recognition of the 

importance of the Latino/a vote coupled with a reluctance to prioritize issues of importance to 

Latino/as in a timely or meaningful fashion. 
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